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IN THE COURT  OF  THE SPECIAL JUDGE                         

SONITPUR :: TEZPUR 

Special (POCSO) Case No. 01 of 2016. 

                             GR Case No. 3516/15 

(Section 10 of the Special POCSO Act, 2012) 

State of Assam 

-   Versus  - 

Sri Tinku Mahali. 

           

 Present :     Mr. P.J. Saikia, AJS, 
                                      Special Judge, 
                                      Sonitpur, Tezpur. 

Appearance  : 

   For the State      :    Mr. H.P .Sedai,                 

                     Public Prosecutor.      

                                                 

  For the accused                :   Mr.Rupjyoti Baruah, Advocate. 

          

Date of evidence            :     28-03-2016 & 24-05-2016 
    

Date of 313 Cr.P.C 

of the accused.   : 08-06-2016 

   

          Date of argument        :        08-06-2016 

 Date of judgment  :     08-06-2016. 

                 

J   U   D   G   M   E   N   T 

 

1.   This is a case under the Protection of Child from Sexual 

Offences Act, 2012 (POCSO Act in short). 
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The Prosecution case. 

 

2. The prosecution case brought against the accused is that on the 

day of occurrence, the accused had removed the undergarment of a 

four years old female child and tried to commit rape upon her.     

Point for determination. 

3.       The only point for determination in this trial is as to – 

Whether the accused had committed aggravated sexual assault  

upon the child?  

  

Decision and Reasons thereof  

4. In order to prove the offence against the accused, the 

prosecution side has examined seven witnesses. It may be stated that 

the victim did not speak anything in this trial and for that matter her 

evidence could not be recorded. The witnesses who were examined in 

this case are the parents of the victim girl, the material uncle of the 

victim girl, the Investigating Officer and three other witnesses. Here it 

may be stated that except the victim girl there are no eye witness to 

the occurrence.  

5. The father and mother of the victim have in emulsion stated 

before the learned Public Prosecutor that their daughter told them that 

the accused removed her undergarments and thereafter tried to 

commit rape upon her.  

6.  The witness Tinku Tanti, who is the maternal uncle of the victim 

girl, has stated in his evidence that he was informed about the 

occurrence by the father o the victim girl. In his cross-examination he 
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has stated that immediately after the occurrence the accused Tinku 

Mahali was beaten up by some people.  

7. The Investigating Officer spoke about the investigation. He has 

admitted the fact that he could not send the victim for recording her 

statement u/s 164 Cr.P.C., because the child was unable to speak 

properly.  

8. The other witnesses in this case are hearsay witnesses.   

9. After careful consideration of the prosecution evidence available 

in the record I wondered whether the victim understand the meaning 

of the word “rape”. Under this circumstance, the witnesses in this case, 

though they did not see the occurrence, insisted that the accused had 

tried to commit rape upon the victim girl.  

9. Regarding statutory presumption  under section 30  of the 

POCSO Act,  the law is that the burden even in those cases is upon the 

prosecution to prove the existence of facts which have to be present 

before the presumption can be drawn. Once those facts are shown by 

the prosecution to exist, the court can raise the statutory presumption 

and it would, in such an event, be for the accused to rebut the 

presumption. The onus even in such cases upon the accused is not as 

heavy as is normally upon the prosecution to prove the guilt of 

accused. If some material is brought on the record consistent with the 

innocence of the accused, which may reasonably be true, even though 

it is not positively proved to be true, the accused would be entitled to 

acquittal."( Kali Ram -vrs.- State of H.P. : AIR 1973 SC 2773).  
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10.    Now, I have reasons to hold that the evidence of the witnesses 

who claimed that the accused had tried to commit rape upon the victim 

girl, failed to inspire confidence. Therefore, I hereby hold that the 

prosecution has failed to prove the offence against the accused beyond 

all reasonable doubt.  

O  R   D  E   R 

11. In the result, the accused Tinku Mahali is found not guilty and 

he is acquitted from this case.  

 He is at present lodged in judicial custody, therefore, he be set 

at liberty forthwith.    

  Given  under  my  hand  and  seal  of  this  Court  on  this  8th  

day of June, 2016.    

 

        (P.J.Saikia)    
        Special Judge, 

                                    Sonitpur, Tezpur. 
 

Dictated  and  corrected by me.  

 

  (P.J. Saikia) 
Special Judge, 
Sonitpur, Tezpur.                                                             

                                         Typed by me.     

            (R. Hazarika),Steno. 
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 A  P  P  E  N  D  I  X 
 

Prosecution  witnesses: 
 
  P.W. 1  -  Sri Upen Sasoni, 
   P.W. 2  -  victim   
  P.W. 3  -  Smti Pinki Sasoni,    
  P.W. 4 -  Sri Sudarshan Rohidas, 
  P.W. 5 -  Sri Tinku Tanti, 
  P.W. 6 -  Sri Dukhuwa Kuruwa, 
  P.W. 7 -  Investigating Officer.  

  
 
Defence  witnesses       -               
         NIL 
 
Prosecution  Exhibit 
 
  Ext.1   - ejahar 
  Ext.2   - sketch map 

Ext.3   - certified copy of the GDEntry 
Ext.4  - charge sheet.  
 

 Defence  Exhibits          -         
    
 
 Defence  Exhibits          -         
        

  NIL           
                                                      
                                                             ( P.J. Saikia ) 
                                                             Special Judge 
                                                            Sonitpur, Tezpur.       
                        

    


